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March 26, 2020

This document is a work in progress. Put news@indianarealtors.com in your address 
book so you receive updates directly and timely on these important matters.

Q: My client wants me at closing, but the title company says I cannot be in the  
 room – only in their lobby or in my car. Is the title company allowed to keep me out?

A:  Legally, the answer is no. However, we understand a title company’s desire to help stop the spread  
  of COVID-19. We suggest FaceTime, speakerphone, or another virtual option if that’s agreeable to  
  your client. Otherwise, you should be allowed to attend the closing so long as you keep the  
  suggested social distancing. 

Q:  Is real estate considered an essential service in Governor Holcomb’s stay-at-home order?

A:	 	 Yes.	 Real	 estate	 services	 in	 Indiana,	 including	 title	 and	 appraisal	 services,	 were	 defined	 as	 
  essential and therefore, can continue during the time period covered by the Governor’s  
  stay-at-home order.

Q: Does the seller need to disclose on the Seller’s Residential Real Estate Sales Disclosure that a  
 member of the household has tested positive for the COVD-19 virus?

A:  No. There are no questions on the disclosure that would require a seller to complete a new  
  disclosure or amend an existing one to indicate an occupant has tested positive for the virus.  
  However, a seller should disclose such information to the listing broker and any potential buyers  
  and buyers’ brokers prior to a showing. 
 
Q: I have a home listed and the seller has informed me she doesn’t want to have people in the home  
 at the present time due to possible exposure to the virus. What can I do to cover this situation?

A:  IAR attorneys have prepared a form for that. It is the COVID-19 Addendum/Amendment Listing  
  Contract (Form #62) which can be accessed here temporarily until it can be added as a form in  
  the library of the provider you use. CONTINUE
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Q:  Does IAR have any guidance in dealing with COVID-19 contract delays?

A:   Yes. In dealing with future delays or possible contract cancellations, we suggest the  
  following language be used in the Further Conditions of the Purchase Agreement.

   Notwithstanding any other provisions of this Agreement, the parties agree and 
   a knowledge  that in the event either the Buyer, Buyer’s lender, Seller, any of their  
   respective service providers, or any other agency becomes the subject of a voluntary or  
   mandatory COVID-19 virus quarantine or closure prior to or at the time of Closing, or if Buyer or  
   Seller is the party to another transaction that is delayed as a result of a voluntary or mandatory  
   COVID-19 virus quarantine, that results in the parties inability to perform on the Closing Date,  
   the closing may be automatically extended by either party for a period of up to ten (10)  
   business days after such quarantine or closure order is lifted, up to a maximum delay of  
   thirty (30) days unless the parties otherwise mutually agree to extend the performance date  
   further. Upon the expiration of any automatic or agreed extension, either party may terminate  
   this Agreement without any further liability to the other party, and the Earnest Money shall be 
   immediately refunded to the Buyer.

 Q:  Can this language be used for contracts already in place? 
  
A:   Yes. This protective language can also be used for transactions already in place by adding it in an  
  Addendum, Amendment, or other applicable legal form. Making a clause available was more  
	 	 flexible	and	adaptable	for	immediate	use	with	different	forms.				

Q:  I have seen other language out there floating around for COVID-19 related delays; can I use  
  this language instead of, or in addition to, the suggested language?
  
A:	 	 It	 is	 important	 to	 have	 statewide	 standardization	 and	 uniformity	 in	 these	 difficult	 times	 to help  
  with the interpretation of said language and the comfort levels of our members in preparing for a  
  COVID-19 related transactional delay. There is no perfect language as these are not perfect times.  
  They all accomplish the same purpose. 

Q:   The COVID-19 contract delay language states that the Earnest Money is returned to the  
  Buyer after the automatic extension expires if the parties are unable to close the transaction.  
  Is that fair?

A:    Yes. This return to Buyer of the Earnest Money will only apply if the contract fails to close due to  
  COVID-19 related issues. The failure to close is not due to the fault of the buyer (or seller) as  
  circumstances are outside of their control. 

Q:  Will IAR be providing a formal legal document for COVID-19 related delays? 

A:  Yes. Form #61 is available to members and is to be used with the Purchase Agreement.
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Q:  Do we have to attend real estate closings due to COVID-19 related issues? 

A:  In Indiana, 876 IAC 8-2-4 requires broker attendance at closing. However, there is  
  an exception that if your client does not attend, then the broker does not have to  
  attend. Remote closings for your client, or requests not to appear in person, may lend  
  itself to falling within this exception.

  If you are not able to attend closing, communicate with your client, advise of the  
  circumstances, and let them know that you will be available virtually, by phone or some other  
  acceptable means of communication. Document this disclosure with your client.

  Acting in good faith pursuant to emergency Centers for Disease Control and Prevention (CDC),  
  local, state, and national guidelines in these unusual circumstances should protect our members  
  from any violation of this law. If the Indiana Real Estate Commission (IREC) provides some guidance  
  in the future, we will keep you updated.

Q:  Do we need to be careful about fair housing issues with COVID-19 concerns? 

A:  Yes. Be sure you treat everyone the same, ask the same questions, and make the same business  
  decision with all clients. The Fair Housing Act requires brokers not discriminate against any segment  
  of the population. While the novel coronavirus outbreak began in Wuhan, China, that does not  
  provide a basis for treating Chinese persons or persons of Asian descent differently.

Q:  May I ask clients or others I interact with in my real estate business if they have traveled  
  recently, or have any signs of respiratory illness? 

A:  Yes.	 You	may	 ask	 clients	 or	 others	 about	 their	 recent	 travel,	 particularly	 to	 areas	 identified	 as	 
  having an increased risk of the novel coronavirus. To avoid potential fair housing issues, be sure  
  to ask all clients the same screening questions based on current information from public health  
  authorities.

Other Questions?
The IAR Legal Hotline is open. We know new questions will develop as we navigate these uncharted waters. 
Ask your Managing Broker to call or authorize you to call the hotline.

1-800-444-5472
Monday – Friday | 9am – 5pm ET

Calls are answered in the order they are received, always by phone, and within 24 hours

Reminder
IAR communications are intended for member use only.
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